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that the property was in the possession of Dr. Terrill, he thereby 
stated himself out of court. But the possession of Dr. Terrill was 
alleged to be wrongful, and if a like presumption were indulged in 
in every case where a plaintiff out of possession seeks to recover 
the value of his property, it would be very difficult for him to state 
a cause of action in trover. 3 

It is stated by the court that the fact that the stock stood in 
the name of Dr. Lochhead at the time of his death is no evidence, 
presumptive or otherwise, that Dr. Lochhead was the owner of the 
stock at that time. Undoubtedly as between the parties to a sale of 
stock, title may pass without a transfer upon the books of the com- 
pany, but the fact that the stock stood in Dr. Lochhead's name and 
that he had received dividends upon it until the time of his death 
would show that he had been the owner, and it seems that plaintiff 
should have been entitled to the presumption that, until an assign- 
ment was shown, title continued in his testator, and that defendant 
should have been compelled to go into the evidence upon the issue 
of ownership. 4 

/. D. R. 



Criminal Law: Public Trial: Right of Court to Exclude 
Public from Courtroom. — The question of what constitutes a 
public trial is one which has long vexed our courts. The Supreme 
Court of Idaho was recently confronted with the problem in the 
case of State v. Johnson. 1 In that case the defendant was convicted 
of the crime of assault with the intent to commit rape. " The trial 
court excluded all spectators from the courtroom during the 
progress of the trial, and the defendant contended that he was 
thereby deprived of his constitutional right to a public trial. On 
appeal it was held that in a case of this kind where the evidence 
was likely to be of an immoral and disgusting nature, the court 
had not erred in excluding the public, but that friends of the 
defendant who desired to be present, or officers of the court and 
members of the bar ought not to be excluded. The case apparently 
rests upon the ground that there is no presumption of injury and 
that the defendant should have made it clear that authorized 
persons were excluded, and perhaps hav.e requested their presence. 



3 See Weston v. Higgins (1855), 40 Me. 102; Chambless v. Living- 
ston (1905), 123 Ga. 257, 51 S. E. 314. The action in the nature of trover 
for the conversion of shares of stock differs from the common law 
action of trover only in the character of property involved, Payne v. 
Elliot (1880), 54 Cal. 339, 35 Am. Rep. 80. 

* Pollock and Pollock v. The National Bank (1852), 7 N. Y. 274; 
Magee v. Scott (1851), 9 Cush. (Mass.) 148, 55 Am. Dec. 49; Hanson v. 
Spring Valley Water Co. (1911), 16 Cal. App. 17, at p. 25, 116 Pac. 298. 

1 (Dec. 22, 1914), 144 Pac. 784. 
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The question of how far the trial court may go in excluding 
the public from the courtroom, is by no means a settled one. In 
civil actions there is a surprising lack of authority upon this point. 
In England the court will order a private hearing of a case if the 
parties request it, but aside from cases in which the whole object 
would be defeated by a public trial, such as cases relating to 
lunatics or wards of the court, and in cases where the practice of 
the ecclesiastical courts is preserved, the court has no power to 
order a trial in private. 2 In the absence of statute this common 
law rule would doubtless prevail in our courts, but there is no 
constitutional provision prohibiting legislation on this subject in 
connection with civil actions. In California, trials must be public, 
except in the case of certain enumerated exceptions, 8 which have 
been construed as applying to civil actions, but not to criminal. 4 

In criminal trials the question can not be so easily disposed of. 
The constitution of the nation, and those of the states generally, 
guarantee a public trial in criminal cases. 5 The authorities agree, 
however, that the court may exclude the public, in whole or in 
part from the courtroom, where such action is necessary for the 
proper administration of justice. Thus it was held not to be error 
to exclude spectators temporarily in order to suppress a commotion 
in the courtroom, 6 or where the crowd excited the defendant who 
was testifying. 7 Nor is it error to limit the crowd to the seating 
capacity of the courtroom, 8 and when the evidence is of an indecent 
nature it is agreed that persons of tender years may be excluded. 9 
Beyond this, on authority and principle there is no right of 
exclusion, except, possibly, in the interest of public morality, 
where the testimony is indecent in its nature, but as to the existence 
and the extent of this exception there is a sharp conflict. Some 
of the courts hold that all of the public may be excluded from the 
courtroom in such cases. 10 Other and equally respectable author- 
ities have ruled that because of prejudice, or possible prejudice, 
to the defendant, the public may not be excluded. 11 The Michigan 



2 Daubney v. Cooper (1829), 10 B. & C. 237, 192 Eng. Repr. 438 38 
Cyc. 1298, note 6. 

s Cal. Code Civ. Proc, § 125. 

* People v. Hartman (1894), 103 Cal. 242, 37 Pac. 153. 

5 U. S. Const., 6th amendment; Cal. Const, art. i, § 13. 

6 Stone v. People (1840), 3 111. 326; Lide v. State (1902), 133 Ala. 
43, 31 So. 953. 

7 People v. Kerrigan (1887), 73 Cal. 222, 14 Pac. 849. 
8 Wendling v. Commonwealth (1911), 143 Ky. 587, 137 S W 205 
^Tilton v. State (1908), 5 Ga. App. 59, 62 S. E. 651; State v. Hens- 
ley (1906), 75 Oh. St. 255, 79 N. E. 462, 9 L. R. A. (N. S ) 277. 

" Benedict v. People (1896), 23 Colo. 126, 46 Pac. 637; Robertson v. 
State (1912), 64 Fla. 437, 60 So. 118; People v. Swafford (1884), 65 Cal. 
223, 3 Pac. 809. 

"People v. Yeager (1897), 113 Mich. 228, 71 N. W. 491; State v 
Osborne (1909), 54 Ore. 289, 103 Pac. 62. 
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courts have laid down the extreme rule in this respect. 12 The 
court in the principal case has adopted the rule laid down by the 
better considered cases, which is to exclude the merely curious, but 
allow friends of the defendant, members of the bar and the press 
to be present if they so desire. If the California courts are to 
follow the case of People v. Hartman, 13 the trial court may not, in 
this state, go so far as to exclude every one except court officers, 
but the opinion in that case leaves us in doubt as to how far the 
exclusion may be extended. As a matter of practice the trial 
courts in this state do not order the exclusion of the general 
public, but confine themselves to a suggestion that the spectators 
leave the courtroom. 14 

A. H. C. 

Evidence: Impeachment by Inconsistent Statements: 
Foundation Rule: — "You have testified on direct examination 
that the defendant wore a grey suit. Didn't you tell Mr. X. that 
the defendant wore a black suit?" How often have we 
heard a young lawyer begin his cross examination that way, 
and then stand in bewildered confusion when the court sustained 
an objection to the question on the ground that no foundation 
had been laid, until the kindly judge suggested "Relate to him 
the time, place and persons present". It comes as a surprise to 
lawyers, however, to be told that the question as asked is en- 
tirely proper, and that such an objection should be overruled. 
Section 2052 of the Code of Civil Procedure provides : "A wit- 
ness may also be impeached by evidence that he had made, at 
other times, statements inconsistent with his present testimony; 
but before this can be done the statements must be related to 
him, with the circumstances of times, places, and persons present, 
and he must be asked whether he made such statements, and 
if so, allowed to explain them. If the statements be in writing, they 
must be shown to the witness before any question is put to him 
concerning them". There is no doubt that such a question as 
the one above is intended to impeach and taking the code sec- 
tion literally a foundation should be laid, but practical experience 
in trials warrants the interpretation which the court gives to 
the section in People v. Webber 1 , following Mr. Justice Henshaw's 
authoritative exposition of the rule in People v. Jones 2 . To the 
above impeaching question the witness may reply "Yes"; in which 
case the answer shows that no foundation was necessary as the 

12 People v. Murray (1891), 89 Mich. 276, SO N. W. 995. 

13 (1894), 103 Cal. 242, 37 Pac. 153. For collection of authorities see 
monographic notes to State v. Hensley (Ohio, 1906), 9 L. R. A. (N. S.) 
277, and State v. Nyhus (N. D , 1909), 27 L. R. A. (N. S.) 487. 

^ People v. Gregory (1908), 8 Cal. App. 738, 97 Pac. 912. 

1 (Jan. 26, 1915), 20 Cal. App. Dec. 155. 

2 (1911), 160 Cal. 358, 117 Pac. 176. 



